One of the dual aims of this chapter is to look at what international criminal lawyers can learn from their fellow comparativists who have written much on this very process. Inter-systemic 'borrowing' has occurred for centuries as a process of law reform, whereby domestic systems look to foreign jurisdictions for possible solutions to shared legal problems. The comparative law notion of 'legal transplants' is therefore a useful analytical tool in ICL, however in the case of this developing branch of international law, it is not so much a question of law reform, but of law creation. The process of adding domestic law notions to an entirely new system of law could perhaps better be described as legal patchworking.
It is this dynamic process of law-finding, law-creation and law-application on the part of multiple participants in multiple legal forums which makes ICL such an exciting area of law, and at the same time which leads to uncertainty in its pluralistic nature. Because this emerging body of international law requires a certain consistency, predictability and coherency in order to maintain legitimacy not only in respect of fair trial requirements, but also in the eyes of the international community, this uncertainty is undesirable, however inevitable it may be. The discourse on fragmentation in international law leads to concerns which are difficult to answer, and the solution many academics seek is to change the semantic from 'fragmentation' to 'pluralism'. It would seem there is a subtle normative tilt from 'lack of coherence' to 'co-existence of different legal approaches and solutions'. Whether this is in fact the case, and whether there is a shared understanding of this semantic shift requires further investigation. The second aim of this paper is therefore to clarify the normative claim of 'legal pluralism' and consider what international criminal lawyers can learn from the body of scholarship on legal pluralism at a domestic level.
Firstly the socio-legal phenomenon of legal transplants will be discussed, and the scholarship that has emerged over recent decades will be used to illustrate how this process is occurring continually within ICL. Secondly, the notion of legal patchworking will be introduced as a descriptor of ICL as a legally pluralistic system by definition. The notion of legal pluralism and its normative claim will be further investigated in order to determine how this terminology can help us in our quest for harmony in the face of diversity. Finally conclusions will be drawn as to what specifically should be learned from the scholarship on legal transplants and legal pluralism, when it comes to the development of ICL as a body of law.
Coherence is to a certain extent a requirement of legitimacy, so how can ICL lawyers learn from the work done by fellow comparativists and pluralists on how to strive for such coherence when the sources and interpretations are so diverse?
Legal Transplants as formants of law
The idea of comparative law as a tool for finding and interpreting legal principles and rules in public international law is a phenomenon gaining recognition in recent international law theory. As Koskenniemi has pointed out, it is a mistake to consider international law to be entirely universal in its language, rules, interpretation and application, since each domestic system has its own perspective and context for approaching and applying international law. 10 As the number of regimes and judicial forums increase, so does the concern for fragmentation, but, as Koskenniemi optimistically points out, rather than operate from a conflict of laws perspective, it is possible for international lawyers to deal with these multiplicetous regimes by using one's own familiar domestic legal context as a point of reference. 11 The young theorist Anthea Roberts goes further, arguing that in fact international comparative law has an important role to play in the development and enforcement of international law. 12 Domestic courts are no longer simply the guardians of enforcing international law, but because case law and practice is emerging more and more in domestic courts, this domestic law has arguably become a prominent source of law beyond it's 'subsidiary' status according to the classical doctrine of sources.
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Against this background, coupled with the plea for more attention to be paid to comparative methodology in various legal and academic forums, 14 the focus here is on the resulting phenomenon of legal transplants. Academic debate in comparative law was focused for many years on the question whether it is practicably possible to pluck a legal institution from one systemic context and transplant it successfully into another. In recent years there seems to be 10 Martti Koskenniemi. 'The Case for Comparative International Law' (2009) 20 Finnish Ybk In't L 6 11 Ibid at 7. 12 Anthea Roberts. 'Comparative International Law? The Role of National Courts in Creating and Enforcing International Law' (2011) 60 I C L Q 57. 13 Although Roberts refers to creating and enforcing international law, a distinction should be drawn between the role of domestic courts in enforcing and developing international law on the one hand, and the use of domestic case law by international tribunals in extrapolating 'general principles' of international law on the other hand. In both cases domestic case law had become an important source, and although the circuit of interaction between domestic and international tribunals is important for this chapter, the focus is mainly on the use of domestic case law to develop international law on the international plane. 14 
A. Historical Roots of Legal Transplantations
The term 'legal transplants' was coined by legal historian and comparativist Alan Watson in the 1980's. 15 His description of customary laws in thirteenth century Germany and France, prior to the reception of Roman law, demonstrated that wherever there was a desire for some certainty and clarity, legal transplanting took place on a surprisingly large scale. Because customary rules governing commerce, contracts, the building of town walls, or the regulation of town markets were so varied and disparate from town to town, a trend began to emerge where rules were borrowed from other towns and transplanted into emerging local systems, creating a more coherent body of law. Most influential was the Sachsenspeigel, a systematic description of customary rules covering public law and feudal law. Its 350 manuscripts were widely used as a source for minimizing the fragmentation of local customs. 16 Watson drew some important conclusions from this and other examples:
First, in the absence of written law and of a central authority that imposes its will, custom is likely to be very local and fragmentary. indications of the importance of authority in legal borrowing and in legal growth generally.
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This principle that accessibility and authority are key components to one system becoming a donor or 'mother' system, while others become receiving or 'daughter' systems, is a recurring thread throughout Watson's work. He observed that legal transplanting throughout Europe in the thirteenth to fifteenth centuries was very common, but that it would rarely happen when the law to be borrowed was not set out in a systematic and easily accessible fashion, and that in order for a system to become a donor or mother system, it was almost always 'in a position of political and military authority over the borrower'.
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In fact the entire reception of Roman law throughout most of continental Europe could be considered a slow process of legal transplantation. makes sense that in a system which is already a patchwork of various sources, and which is developing so rapidly, when looking to fill gaps or uncertainties solutions will be sought by looking to familiar domestic systems to act as 'mother' systems. Which system is most accessible depends upon the linguistic capabilities of the participants seeking a solution, as well as cultural barriers or digital accessibility of domestic laws and judgments, leading to a highly selective process of surveying state practice.
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Quite simply the system which is most accessible is the system which is best known to the participants asserting a rule at any given time: for example, the mode of responsibility familiar to common law lawyers known as Joint Criminal Enterprise made its way into the case law of the ICTY where the majority of prosecuting lawyers are trained in common law systems, whereas co-perpetration, a mode of responsibility familiar to continental lawyers, benches of the ICTY as to the validity of JCE, due in most part to the fact that these dissenting members of the bench have a background in a civil-law tradition and were uncomfortable with the unfamiliarity and far-reaching elasticity of this mode of responsibility.
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Thirdly Watson points to the authority of a donor system as a key factor in selection by a receiving system looking to borrow a law or legal institution, and he asserts that the quality of the source of law is less important. What's more important is the desire for clarity of substantive law, which in Europe has led to a drive for codification in many waves throughout history, and to borrowing from the most authoritative mother systems rather than a search for greatest quality. 26 ICL is facing the same problem that domestic legal systems have faced over the centuries in terms of lack of clarity of sources, and the same solution seems to result, namely looking to other systems for solutions to specific normative problems.
Wherever there are areas of law that are unclear, the sources themselves are not the focus, in the sense of consistency or legitimacy, but rather the ready adoption of rules to solve the problem. The question regarding which system to borrow from is not driven by the search for a source such as customary law, but rather the search for a normative rule which can be immediately applied.
Although historically the question of which system was most authoritative was a matter of military power, the principle of authority with respect to donor systems in ICL still applies.
Now it is more a question of which systems have been able to assert themselves as more influential in this process of patchworking in one of two ways. One way is that the individual participants who are influential within certain tribunals manage to assert notions from their domestic systems, such as the example already given of JCE and its acceptance in the ICTY, which has been dominated by US-trained prosecutors. 
B. Contextualizing the Transplant Process
If we accept the factual reality of this process of legal transplantation as part of law reform and law development both in domestic systems and in ICL, the question remains how international criminal lawyers can make explicit use of this process both to understand and to justify the processes by which ICL develops. If Watson is correct that authority and accessibility of a donor system are determinative factors in making a selection of a legal notion to be transplanted into the receiving system, the participants who are making the selection in this process are important players, since what is 'accessible' will depend upon the knowledge and background of these participants. Similarly, which donor systems appear as 'authoritative' has a subjective element. posits that a legitimacy-generating transplant will only suffer in the face of a sharp decline in the prestige of the transplant donor, since the transplant will lose its purpose.
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Generally Miller also asserts that the 'success' of a legal transplant, in the sense that it is accepted and observed in the receiving system, will also depend on some structural factors such as whether the state is strong or weak, and whether the law enjoys a certain authority and legitimacy in the receiving system beyond simply the 'correct' procedural enactment, promulgate this body of law, nor to enforce it or bolster its coherency. The quest for a body of procedural law is often a case of assertion on the part of practicing lawyers, NGO´s and academic analysts, or of 'trial and error' in the most literal sense. Furthermore, while the authority of law itself in any international legal regime must be assumed at a certain level, the legitimacy of international criminal procedure or substantive law is questioned by certain states who have had less involvement in its development, and by defendants who are faced with problems of legality; the debate around modes of liability and defences in ICL is illustrative.
Methodologically speaking, Miller argues that a functional approach would be advisable for all types of transplant, whereby some effort is made to consider the extent to which the foreign solution deals with problems similar to those in the receiving system, and to what extent a foreign institution can function in the receiving system. 37 The specific context of international crimes may make this an even more pressing concern: the context of armed conflicts or systematic mass atrocity crimes may lead to different answers as to the applicability of defences such as justifications and excuses, than in domestic criminal law.
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However such a functional approach is rarely taken, 39 and once again Watson's observations about the principles of authority and accessibility explain why.
Beyond this typology a further contextualisation of transplants can help us understand and justify the process that can be observed in ICL. As mentioned earlier, Watson spoke of 'mother' towns and 'daughter' towns, to describe the donor and receiving systems which began to look more and more like each other as more legal transplantation took place. 40 This familial relationship between systems had been described in comparative law methodology throughout the late 19 th and 20 th centuries, which focused mostly on the taxonomy of different legal systems, grouping domestic systems into legal families, with a 'mother' system at the historical root. 41 But the simplified notion of 'mother' systems led to a selective study of the main donor systems such as England or the US when one wanted to know about a common law rule, and Germany, Italy or France when one wanted to know about a civil 42 One useful analysis is provided by the comparativist Glenn, who argues that the approach of classifying systems into legal families is based upon a mistaken assumption of incommensurability, 43 much like the conflict of laws. The mistaken assumption is that no two systems can co-exist, so to solve a problem of substantive law where 'foreign' laws conflict with local ones, procedural conflict of law rules must be created to determine which system applies to any given legal problem. Similarly, any comparative law approach that is predicated on classifying systems into legal families is asserting an 'epistemology of separation', 44 which is inherently conflictual, a static approach that ignores changes in systems over time and processes of reciprocation and influence, and disallows reconciliation between systems or between rules.
Glenn also argues that this limiting methodology is 'Eurocentric' due to the inherent bias of the concept of legal families. 45 Many colonized states took on aspects of the legal systems of the colonizing powers, and not always by choice. 46 To group these systems into a legal family with their historical 'mother' systems leads to the highly selective study of systems as mentioned above, and also to a misunderstanding of the role of legal institutions in these 'daughter' or receiving systems. When it comes to comparing possible solutions to any given legal problem, only 'law' as it is understood within this taxonomic paradigm is considered to be a valid object of comparison. Non-western laws are classified as non-law, and states with political systems or conflict solving mechanisms which differ from the western sources recognized as common law, civil law and socialist law, are classified as 'Other', automatically giving them a subordinate status. The very notion of a legal 'system' is a western one, born of the western project of classification and of the need to describe law, jurisdiction in the family of common law in fact does something entirely different than the rest of its 'family' members. And finally the discrepancy between the jurisdictions is used as a basis for the assertion that the customary rule does not exist. Yet custom does not require unanimity among different systems, it requires similarity in state practice (coupled of course with opinio juris) among enough different jurisdictions that it could be said to be a rule.
Precisely because it is far from certain how many jurisdictions with a consistent or shared norm are required in order to establish that norm as customary law, this same survey of jurisdictions could perhaps just as well have been used to assert that the norm is customary law. There is no inherent conclusion to be drawn from this survey other than that the categorization into legal families in fact fails to describe the similarities and differences between these jurisdictions, and all that we know is some states accept duress as a defence and some do not. The same survey-style approach was taken in the definitive Tadic judgment when the assertion was first made that JCE is a mode of responsibility according to customary law. 51 In many other judgments the case law of the European post World War II judgments is heavily relied upon as a basis for the same reasoning. 52 This approach has been repeated in international tribunals continuously, where a mere handful of jurisdictions are surveyed to make a general conclusion. International lawyers of the 21 st century, and particularly international criminal lawyers who must be sensitive to the inherent divergences in domestic criminal laws, must make a broader, more diverse and non-Euro-centric selection of jurisdictions in order to assert that a rule does or does not exist as custom.
For these exact reasons, Glenn has proposed the concept of 'legal traditions' to replace that of 'legal families' when undertaking any comparative study of rules or notions across different legal systems. Where 'legal families' lead to a static, taxonomic approach and an assumption of incompatibility, such as the conclusion drawn by the ICTY Appeals Chamber in Erdemović, the concept of 'legal traditions' provides no inherent demarcations, and can serve as a technique for reconciliation of different laws which can be applicable on the same territory. 53 Legal traditions involve constant comparison, and facilitate a 'coming together', since they speak constantly to the relations between the local and the non-local, and, in scientific terms, expresses relations rather than properties. of normativity between systems, the concept of legal traditions allows a more useful basis of comparison, an issue by issue comparison rather than a taxonomy of difference or similarity.
Glenn still uses the terms 'civil law' and 'common law', but he speaks of these as traditions rather than families, allowing for more domestic systems to be included, as well as the possibility that one domestic system may fit into more than one tradition. 55 This is particularly helpful if we consider that ICL has characteristics of both traditions but could never be happily classed as belonging to one legal 'family' or the other.
Glenn´s approach is instructive also because there are many examples of a system which might be simply placed in the family of civil law, but which borrows successfully from systems which might be termed common law. 56 One example is the Argentinian import of a constitution modeled very closely on that of the USA, including judicial review, while the rest of the legal system is much closer to European civil law models. 57 This family taxonomy does nothing to help instruct on how transplants take place, nor on how they should perhaps take place when one wants to ensure a greater chance of successful reception. A similar but even more dynamic approach is taken by comparativist Richard Small, who argues that context is an even greater determinant in the necessary conditions for a successful transplant than legal culture, although he does implicitly agree with an approach such as Glenn´s that legal culture is a better descriptor than legal families. But rather than pitch the debate between culturalists on the one hand, who argue that because society is an inherent part of law, transplants between different legal 'families' or even legal cultures are never going to be successful, and transferists on the other hand, such as Watson, who argue that law and society have no inherent relationship, and therefore that legal transplants can and do take place regardless of the systemic differences between donor and receiving systems, 58 Small posits that specific contexts can change over time and become shared between legal cultures, whether or not these legal cultures are similar. As an example he shows how insider trading laws were borrowed from the US and introduced into both the UK and Japan, with little success in the beginning until the context for such an import changed, and then the transplant 60 The context guides both the phenomenon of a legal transplant and the selection of which foreign institution will be transplanted, only the final form of the law transplanted will be guided by the legal culture into which the institution is being transplanted.
C. What Can Be Learned From the Scholarship on Legal Transplants?
In the end all of the scholarship discussed here is most useful to international criminal lawyers because it describes the phenomenon at hand, and at the same time, in fact because it is a transparent descriptor, it can help to ensure the success of an asserted transplant. 
Legal Patchworking and Legal Pluralism in ICL
By looking at this process of legal transplants within ICL, an implicit analogy is being made between ICL as a system of law and any domestic system of law which borrows from other domestic systems. But in fact ICL is unlike any domestic system of criminal law, in as far as it is not only very nascent, but more importantly it is not an instrument of a central political authority which has a recognizable legal tradition, in the sense that Glenn intends us to use the notion of 'tradition'. Domestic criminal systems have developed over time inside the context of the nation-state, and where domestic systems have borrowed from other systems, the legal transplants have merged into the receiving system in the way a transplanted organ merges into the recipient body, becoming a part of the original whole. 62 Within the social, political and legal context of a nation-state, criminal law has traditionally been an instrument of the sovereign (be that an individual or a government) to express norms and punish transgressions of these norms. 63 The legal tradition of any nation-state will determine much about the form this criminal law system takes. But ICL does not have the same relationship to public international law that domestic criminal law has to the rest of the nation-state law of which it is a part. Public international law may have many sub-fields, in the way a domestic legal system has many sub-fields, but it has no central authority. If we see ICL as a part of a meta-system, then it has a peculiar place, if only for the fact that it deals with the punishment of individuals and the notion of individual responsibility, whereas the rest of public international law traditionally has been focused upon the state entity. ICL is such a new addition to international law that the process of legal transplantation could in fact be described as one of legal patchworking. Rather than transplanting organs into an existing body, an entirely new creation is being put together piece by piece, like a patchwork quilt.
This patchworking results in a multiplicitous system. There is much discussion on the concern of fragmentation in international law in general, and in ICL in particular, due to the and sometimes taking it to be an exercise in comparative law, but in the end often applying domestic implementation laws to solve the problem. A diversity of law-makers and lawappliers means an inevitable diversity in the norms being applied, with the risk that this leads to a lack of legal certainty and undermines ICL as a system.
Many scholars have attempted to alleviate the concern for fragmentation by describing this phenomenon as pluralism -a move which is not merely semantic but in fact normative. If fragmentation means a splintering and a loss of coherence, threatening the very legitimacy of ICL as a body of law, then pluralism is rather an acceptance that diverse tribunals and diverse participants will lead to diverse possible interpretations of the law, but that this does not have to lead to lack of legitimacy. 66 Rather it is an inevitable attribute of a field of international law which is developing so rapidly. But there are scholars who would deny that we can speak of pluralism without destroying the necessary coherence to speak of a 'system' of law.
Behind these linguistic shifts hide some very fundamental assumptions about whether 'the law' in general, and ICL specifically, can be seen as systems at all. What exactly do we mean The term 'legal pluralism' has its own legal scholarly history which will be used here to develop two important points. Firstly, despite some contentions to the opposite, multiple normative regimes which appear on the surface to clash, can in fact co-exist as part of the fabric of a single, coherent system. Secondly, and perhaps most poignantly, that harmonization and pluralism are not antonyms, and may in fact be notions which, when combined, can bolster the legitimacy and strength of the international criminal justice project.
But in order for this to be the case, we must first be very clear what we mean by pluralism.
A. ICL as Legal Pluralism
'Legal pluralism' is a term that legal sociologists and anthropologists have been using since the 1970's and 1980's, mostly in observation of the processes and difficulties faced by colonial and post-colonial societies attempting to incorporate local customary law into the imposed system of western law. 67 Legal anthropologists wrote about tribal communities and societies which were not based on a central state-like authority, describing their mechanisms of social control, conflict resolution and norm enforcement as 'law'. Legal sociologists sought to consider the way in which these mechanisms might co-exist with the (western)
state-based concept of law specifically in colonial and post-colonial regions. However this terminology met resistance from those who favoured a legal sciences approach, who believed that to give the name 'law' to any form of social organization or rule that was not linked to a state would weaken the concept of law as a normative regime, and make it unclear as to the sources of law and how it can be enforced. 68 This brings us back to Glenn's criticism of a Euro-centric 'legal families' approach to comparative law, which classifies any non-western traditional or customary laws as non-law for the purposes of determining what may be a legitimate system of law to be borrowed from. In his early writings on this debate, legal sociologist John Griffiths termed this the centralist view, which denies the possibility of legal pluralism because it sees law as part of the hegemonic claim of the state.
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In the centralist view, according to Griffiths, law is 'an exclusive, systematic and unified assertion that this is not only the way law is, but the way it ought to be. 71 Anything that does not fit this hierarchical ordering of norms, and is not a result of state-volition, is not law. The goal of centralism is unification within a single, coherent system, and a centralist view therefore denies the possibility of legal pluralism in its simplest sense as meaning 'the presence in a social field of more than one legal order'. When observing the plurality of judicial fora, legal commentators, and divergent interpretations among these participants in ICL, centralists would therefore prefer the term 'fragmentation', since it describes a splintered system of international law, lacking coherency, foreseeability and therefore legitimacy. As Kelsen argued: law therefore ceases to operate as a system.
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The conundrum for international criminal lawyers, then, is how to admit of the diversity and even unpredictability of interpretation and application of certain areas of ICL both substantive and procedural, and at the same time maintain legitimacy. The principle of legality is no small character in this drama. In his example of plural legal sources in European private law, Martijn Hesselink points out that the problem arises when it is unclear which set of rules apply:
Unless we regard the law (or a branch of it) as a systematic whole with outer limits which we can establish at least approximately, we cannot adopt the internal perspective from which the law is treated as being binding … The reason is that we need to know whether we are inside a given system (i.e. within its borders), and not inside a different system (e.g. the national system as separate from the European system) … Without the internal perspective we can develop sophisticated theories about the law … but we do not know where to start finding an answer to questions of law.
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Instead Hesselink prefers the monist approach which allows for sub-systems within one greater over-arching system. 74 He admits there may be divergent interpretations within these sub-systems, but harmonious interpretations are made easier when all the sub-systems recognize the boundaries of the greater system of which they form a part. This is harmonization with unification as its goal, the polar opposite of legal pluralism as a 'descriptive theory that rejects the idea that law is one coherent legal system'.
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Griffiths moved against this monist depiction of the legal world when he said that legal sociology and anthropology teach us that law in a modern society is in fact plural rather than monolithic by definition, and that it is legal centralism which is the myth, 'an ideal, a claim'. 76 Not knowing where to start to find an answer of law is only a problem inside the paradigm that assumes there is a single, sovereign, law-giving authority and a monist system with a single answer to any legal question. Legal pluralism in the 'strong' sense, according to Griffiths, debunks this centralist ideal and describes a situation in which 'not all law is state law, nor administered by a single set of state institutions, and in which law is neither systematic nor uniform'. 77 This claim is disturbing to a centralist ear, but one which better fits the reality of public international law in general and ICL in particular.
The distinction between legal pluralism in a 'strong' sense and a 'weak' one is absolutely key.
Legal pluralism in the 'weak' sense according to Griffiths describes a legal system as pluralistic when it contains different bodies of law for different groups in the population governed by that system, 78 for example choice of law under a conflict of laws regime, or multiple layers of EU contract law, or pre-existing customary law for indigenous groups in a post-colonial setting. Pluralism in the weak sense is actually a substratum of the centralist ideal, since the sovereign authority or the Kelsian grundnorm is the source for allowing what is actually merely legal diversity within a single over-arching system. We must be careful in our use of the term 'legal pluralism' when discussing the diversity we observe in ICL for exactly this reason: are we committed to a centralist ideal, or are we willing to accept multiple normative regimes in one social space?
If we are committed to the centralist ideal, then we actually use legal pluralism in the weak sense, as a synonym for legal diversity or non-uniformity. But then we face great problems when it comes to the participants in the process of ICL who are self-appointed law-makers and law-appliers. The disparity between judgments from different tribunals, the lack of hierarchy between tribunals, the widely differing interpretations on the part of commentators and experts on the law, and the uncertainty which defendants face in their trials, all would 75 Ibid. at 6. 76 Ibid,at 4. 77 Griffiths, supra note 67, at 5. 78 Ibid.
force us to accept the conclusion of fragmentation: this system does not operate coherently as one system.
If, however we are willing to accept the simultaneous co-existence of multiple normative regimes, we sidestep the debate on fragmentation entirely, since the law is no longer viewed as a single system with the requirement of a clear hierarchy of norms and sovereign authority. This is in fact legal pluralism in the 'strong' sense, acknowledging the phenomenon of multiple legitimate sources of law, and of divergence in norms, interpretation, law-making and law-applying.
Legal pluralism in the 'strong' sense, described since by others as 'deep' 79 or 'radical' 80 legal pluralism, shifts from the focus of classical pluralism which examined the effects of society on law, to a new focus which describes a complex of norm-ordering from multiple sources.
Pluralists have noted over and again since Griffiths first made this distinction, that law does not have to originate only from the sovereign state. 81 Rules can be generated by any number of the semi-autonomous social fields which interact, either from within a field, from smaller sub-fields, or externally from other fields. 82 Examples of these semi-autonomous fields relevant to our discussion are the fields of public international law, ICL itself, the law of international tribunals, the law of domestic courts, the norms developed by academic commentators, the fields developed by NGOs such as the ICRC and its studies on customary law in IHL 83 This is no longer simply a description of non-diversity among the rules and norms generated by these multiple sources, but of the way in which ICL operates in the context of a dynamic interaction between many fields. This approach solves the problem of the question of sources, especially when we consider the dialectic between domestic and international law in the development of ICL. A centralist view struggles to categorize the reference to domestic law as a source, unless it can be called custom or a general principle, but a pluralist can easily incorporate this dynamic process of the development of norms because the relationship between domestic and international law is a natural and inevitable part of this pluralistic legal order.
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While one may argue that this leads to a risk of relativism, it cannot be denied that states and other players on the international legal field work within a framework of overlapping jurisdictional assertions by other state, international and non-state communities, creating a hybrid legal space. 88 Delmas-Marty points out that this hybridity occurs in many areas of international law, and gives the example of early human rights law, which, faced with the criticism of Western hegemony, in fact benefited in terms of both legitimacy and effectiveness by engaging in a dialogue between cultures. 89 ICL is the quintessential hybrid legal space, in which accusatorial and inquisitorial elements have been taken from various legal traditions and combined to create new legal procedures and substantive law, to a greater or lesser degree of success. One could observe the clash of legal cultures that has appeared in judicial and academic debate, for example in the ICC Lubanga judgment which took a distinctly different tack to the case law of the ICTY on modes of participation, and raised much debate in doing so. 90 It is for this very reason that Delmas-Marty argues for a pluralist conception of ICL by seeking a common 'grammar', following the model of the European Corpus Juris project. 91 By working on a common 'grammar', which can be grounded in principles or selected terminology that is not specific to any given legal tradition, we can move away from the conflictual nature of the clash of legal cultures and towards agreeing on universal principles, without ICL becoming an imperial or western project. A pluralist conceptualization of ICL will, according to Delmas-Marty, avoid the criticisms both of relativism and Western hegemony.
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Given that 'strong' pluralism as a descriptive model denies the hegemony of the state as lawmaker, it follows that a pluralist conceptualization of ICL will avoid western hegemony as well, since acknowledging the co-existence of multiple normative orders invites awareness of as many of these orders as possible. If international criminal lawyers, who hail from as many legal traditions as exist in this world, take a pluralist approach to their field, when attempting to fill lacunae in the law they are likely to seek answers beyond their own familiar systems, which we see occurring often, and also beyond the few dominant western systems. The question remains, however, what this means for the notion of harmonization and coherency in ICL.
B. Harmonization and Pluralism
The choice to use 'pluralism' in a strong or weak sense when we describe the non-uniformity of ICL is an important one when we consider the normative consequences. Most international criminal lawyers would agree that states are certainly no longer the only law-makers let alone law-appliers in international law, leading to the situation of diversification which is our focus here. We could therefore safely say that we have moved away from the Westphalian model, which assumes that international law is born only as a result of the will and consent of states.
In light of the above discussion, this means we could generally agree that the centralist ideal is difficult to apply to public international in general, and to ICL in particular. And yet the international criminal justice project requires a certain level of coherency and foreseeability in order, among other things, to fulfill the principle of legality. So although we speak of pluralism, and in fact prefer this term to the fearsome notion of fragmentation, in fact most of us operate from an intention that ICL should be considered a single legitimate and enforceable system of law -even if, empirically speaking it is not, or not yet, entirely so in all areas. If this is so, can we rightfully use the term 'pluralism' in its strong sense, without destroying this ideal of a coherent system, given that pluralism in fact rejects a monistic 92 Ibid at 25.
'system' as such? Are we not using the term 'pluralism' while at the same time striving for a centralist ideal of harmonization under a single monist system?
Choosing to identify 'legal pluralism' in the weak sense does not solve this problem. While international taxation lawyers, or European private law lawyers may be able to operate inside of this paradigm with slightly more ease, this is because there appears to be an easier boundary to draw around the greater, single system within which a plurality of sources and laws arise. In this weak sense of pluralism, non-uniformity is a temporary state of affairs, and harmonization or convergence is possible over time. 93 However what we observe in ICL may not be a parallel phenomenon, if we observe the increase in plurality of judicial fora and the diversification of interpretations and applications of certain norms into contexts both domestic and international, as pointed out by Koskiniemmi. 94 Take the classic example of the moment at which the ICTY departed from the ICJ in its interpretation of the fundamental notion of 'effective control', noting that the context for doing so was different and that there is no hierarchical relationship between the two tribunals. for 'constructive mutual engagement between different legal orders', allowing for coherence even without hierarchical integration.
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The discourse of constitutionalism already has a reach beyond the domain of EU law, for instance in the transition to a democracy in South Africa, the moments of transitional justice in Northern Ireland and other post-conflict societies, and the use of constitutional rights jurisprudence as a way of accommodating competing human rights claims from civil groups, national, sub-national, trans-national, and supra-national political spaces. 99 The cosmopolitan approach of constitutional pluralism recognizes the traditional birth-place of the institutional framework of international law regimes such as EU law or ICL as being the state, but also recognizes these regimes have moved beyond the original framework and that competing constitutional claims can exist alongside each other in a horizontal rather than vertical relationship, or 'heterachical rather than hierarchical'.
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At the same time, cosmopolitanism works from a set of universal principles which guide interpretation of the law and its progressive development. 101 As Mattias Kumm points out, even though it might be desirable to have only one legal point of view, this does not have to be the reality. 102 Cosmopolitanism advocates for awareness of the various developments in the multiplicetous legal spaces such as domestic and international tribunals and the teachings of academic commentaries, such that the heterarchical relationship is not a blind and parallel one, but a self-aware and interconnected one. Although a judge at a domestic or an international level who is faced with a question on defences or modes of participation in ICL may choose a certain direction influenced by a specific accessible or authoritative legal tradition, she should do this with full awareness of the choices available to her, and harmonise her interpretation where possible, according to some universal guiding principles.
These guiding universal principles bring us back to Delmas-Marty's plea for a common 'grammar', which also matches the notion of a meta-language to integrate a plurality of legal orders in the sphere of EU law, as described by constitutional pluralist Niel Walker. [principles] central to a liberal democratic constitution'. 104 We might take instruction from theorist Mirjan Damaska; that the point of ICL is to strengthen the public sense of accountability for human rights violations. 105 sources of law and the dynamic processes of interaction between these sources, particularly those on the domestic plane vis-à-vis those on the international plane.
C. What Can Be Learned From the Scholarship on Legal Pluralism?
Hesselink points out in his attempt to answer the question how many systems of private law there are in Europe, that it is difficult to answer the question to what extent a field of law is a coherent or pluralistic system, or indeed a system at all, unless we have some idea of where that field is going, 107 in the sense whether it is developing into its own predictable system of sui generis, or whether it will simply continue to splinter and develop in multiple directions.
And it is difficult to predict where it is going without having some notion of where it ought to be going: in other words, the descriptive question is difficult to answer without a normative starting point. The terms 'fragmentation', 'harmonization' and 'pluralism' are not neutral descriptors in this sense: they carry with them a more powerful context and normative claims which we should be aware of in any debate on what is happening in this developing field of international law. The normative starting point may be easy: given that international criminal lawyers want to see the international criminal justice project succeed, which requires legal certainty for defendants and coherency as a matter of legitimacy, most of us would agree that harmonization over time is where ICL ought to be going, when it comes to those areas which now lack sufficient clarity.
If this is our normative starting point, we can begin to make clear choices about the language we use to describe the state of affairs and the direction ICL appears to be taking. We could agree with Griffiths and Hesselink that harmonization can only take place inside the paradigm of a centralist ideal, which assumes one (over-arching) system of law and a single sovereign authority, such as the state, as the authoritative law-maker. However not only does this picture not match the reality of how many areas of ICL are formed as a matter of process, it is also an undesirable one in terms of the conclusion that must be drawn: the current divergence of law-makers, law-appliers and the normative interpretations that result from these participants in the process of ICL must be described as fragmentation. The system of ICL within this paradigm ceases to operate successfully as a system if it splinters, since there 107 Hesselink, supra note72, at 9.
is no way of predicting for defendants which way a particular tribunal may go in its interpretation of available defences or applied modes of responsibility. The principle of legality is not fulfilled, and the entire international criminal justice project is therefore undermined and reduced to a clash of cultures between a few dominant domestic legal traditions.
The alternatives are twofold: One is to reject harmonization as the normative starting point, and return to a more 'radical' or 'strong' notion of legal pluralism, leaving us with a field of law that is inherently uncertain. This is not only a description of a pluralist reality of sources and interpretation of the law, but it also has a normative conclusion: ICL ought to be permitted to remain floating in uncertainty, because to try and force it into some kind of systemic singularity is to ask the impossible, if it is inherently plural in this radical sense.
However this will not satisfy the criticism or concern of fragmentation from the centralist perspective, since all it does is sidestep it by giving a new name to 'fragmentation', without addressing the problem of the principle of legality and the necessity of foreseeability for defendants in a legitimate criminal process.
The other alternative may therefore be the most compelling: by taking a cosmopolitan approach, departing slightly from Griffiths' dichotomy between radical pluralism and centralism, we can use the language of legal pluralism in a more flexible paradigm. One where we acknowledge multiple legal spaces and therefore multiple legal sources, and a dynamic interaction between them, but where this dialectic is in fact a concerted effort towards clarification on those areas of ICL which are still developing. Towards harmonization over time. Towards, in fact, patchworking a quilt which becomes a more and more coherent -if colourful -whole. For some specific areas of ICL, such as modes of liability or defences, this may lead to a sui generis context which differs from the various domestic legal traditions which have contributed to its development, due to the specific nature of mass atrocity crimes. The transplants from domestic systems will continue in the manner described in the first part of this chapter, and the reasoning behind a particular transplant can be further justified if participants in the processes of developing ICL are willing to accept the patchworking that is taking place, rather than looking for a winner or loser in possible solutions drawn from domestic systems. One of Watson's solutions to the ambiguity of sources and processes of change in any legal system is an analytical two-tier system of law. He describes a front-rank law that is immediately comprehensible to most citizens, and which will provide answers to the majority of legal problems. 109 In ICL we could consider this to be at the very least the core crimes. It is clear what conduct the international community as a whole considers to be a breach of the acceptable boundaries of warfare and of humanity. This front-rank law would then be supported by a second-rank law which would be of greater depth and detailed content, and would be accompanied by commentaries which may themselves have such interpretative authority that they gain the force of law themselves. This second-tier law could in fact be the layers of case law and commentaries by authoritative academic voices that we see arising and proliferating in ICL. Those areas of the law which we agree upon in ICL are therefore comfortably within Watson's first tier, and the creation of law in the second tier is a result of legal pluralism in the cosmopolitan sense developed here, some norms of which may move into the first tier after a certain time with a process of harmonization in interpretation and
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application. The first section of this paper aimed to demonstrate that the more transparent this process is, and the more deliberate the comparative method applied, the better grounded and more easily accepted a given solution to a gap in the law may be.
Much of the scholarship on legal transplants is therefore useful as we answer the second question posed on legal pluralism. For example, making use of Glenn's notion of legal traditions is more helpful here than a classical notion of legal families, since ICL can clearly not be placed in any single taxonomy of a legal family, and at the same time it is more than just a combination of various domestic systems. As well as legal transplants from domestic criminal law hailing from differing traditions, there is the background legal tradition of public international law and the sui generis tradition of IHL, which was not born of state law. In this sense, ICL is by definition pluralistic, born of multiple sources operating in fields that are not necessarily part of one single system. Although we may strive for harmonization within this pluralism, this mix of legal traditions means that unification is an impossible ideal. The centralist claim to unification or hegemony stems from the same line of thought that would classify systems into taxonomies of legal families, and which would lead to the conclusion that ICL suffers from an inherent fragmentation and ceases to operate as a coherent system of law. By using legal traditions as a point of departure, a pluralist conception of ICL becomes possible.
Delmas-Marty draws attention to the contribution comparative law can make to a pluralist conception of ICL in an important way. She too observes the fact that 'lacking the necessary means, judges will give precedence to their personal knowledge (i.e. knowledge of their own or similar legal systems) and otherwise limit their search to data which is immediately available, notably via internet, in a language that they understand. western law, such fusion techniques and a pluralist approach can therefore also allay criticisms of neo-colonialism in ICL. 112 Furthermore, if what we seek as international criminal lawyers is harmony within the areas that currently lack clarity, then taking a cosmopolitan approach to this paradigm of legal pluralism helps to advance from Griffiths' more radical approach, which would insist that harmonization can only take place inside a centralist paradigm striving for a single overarching system and singular law-making authority. A cosmopolitan approach seeks to consciously create this common 'grammar' or common principles which guide participants in multiple judicial and legal forums towards a harmonious interpretation and application of the law.
'Legal pluralism' is more than a replacement semantic for 'fragmentation': it is a paradigm shift which goes to the very question of sources of law, and the validity of diverging interpretations. The problem of fragmentation is in fact evaded, because the paradigm of pluralism acknowledges multiple sources of law in both domestic and international legal spaces, and sees the interaction between them to be a dynamic and necessary one for forming law, rather than a problematic one.
Put simply, what this means for the practitioner is that we have both a descriptive model of what the domestic or international judge is currently doing in searching for sources of law, and a normative model for how this should be done as we strive for harmonization within pluralism. In seeking to answer a question of interpretation on areas of law that are unclear, such as modes of responsibility or defences in ICL, the principles of authority and accessibility teach us that a judge will likely reach for the case law or theory of a system that is both familiar and accessible by looking to his or her own domestic training, or to a system of which the judge knows the language, or to an interpretation that carries a certain authority.
The descriptive paradigm of legal pluralism allows these fields to act as sources of law.
Cosmopolitanism adds to this a single internal perspective, with the aim to provide universal principles which can guide in harmonizing divergent interpretations over time. In the final analysis, the areas of ICL which currently lack clarity develop as a result of context-driven choices, which may be pragmatic, political or moral in nature. Over time, these legal transplants will lead to a full process of legal patchworking, creating a body of sui generis law in certain areas, due to the specific nature of international crimes. As ICL has time to mature and develop, it will continue to draw from multiple sources of law or legal spaces, with differing legal traditions that in turn interact with one another both horizontally across domestic lines or international ones, as well as vertically between domestic and international planes. Legal transplants are an inevitable part of this process, and we can do much to learn from and apply the instructive scholarship in both comparative law and legal pluralism if harmony or coherency is what we seek.
